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1. INTRODUCTION

OnJune 2, 1993, the Department of Publicltilities (‘Department’) 1ssued anOrder
denying the petition of Boston Edison Company (‘BECo" or "Company"’) to waive the
requirements of20C.M.R. §8.00 et seq. anddefer any further activitiesregarding the
Company's third request for proposals for the purchase of electricity fromnon-utility

generators (fFP 3"). Boston Edison Company, D.P.U. 92-130 (1993). The Department

directed the Company to resume activities in itsfFP3consistentwith the requirements of
220 C.M.R. § 8.00 et seq. I1d. at29. Accordingly, consistent with the provisions of
220 C.M.R. §8.05(6)(a), BECo must begin contract negotiations with the project sponsor
whose proposal is inthe Award Group for RFP 3.! Id. at 3. The Department required
that BECo beg insuch contract negotiationswithinsevendays of the 1ssuance of the June %,
1993 Order. 1d. However, the Department stated thatBECowas notrequiredto file any
contracts for the purchase of power under fFP 3 unti | after the Department 1ssues orders
regarding five pending petitions filed by P 3 project sponsors that seek to require BECo to
re-qualify or rescore their proposals (‘Bidders' Proceedings').? 1d. at 33.

OnJune 30, 1993, BECo fi1 led wi th the Department aMotion for Immediate Stay. By

OnJune 2,1992, BECo announced the rankings of the proposals submitted infFP3
and 1dentified the Altresco LynnProject, which 1s sponsored by Altresco Financial,
Inc., as the sole member of the Award Group. D.P.U. 92-130, at 2-3.

: The Bidders' Proceedings under review by the Department are as follows: Concord
Energy Corporation, D.P.U. 92-14; Wnll 1ams/Newcorp Generating Company,
D.P.U. 92-146 ; DLS Energy, Inc., D.P.l. 92-153; CMS Generation Company and
Montvale Energy Associates, L.P., D.P.U. 92-166; and Bio Development
Corporation, D.P.U. 92-167.
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thismotion, BECo asks that the Department 1 ssue a stay of the Company's obligationto
commence contract negotiations with the fFP 3 Award Group (Motion for Immedi ate Stay,
18). BECo requests that the stay take effect immediately and remain ineffectuntil the later
of (1) the Department’'s final decisionwithrespectto theBidders'Proceedings, and the
expiration of related appellate rights, or (2) the decision of the Supreme Judicial Court
("Court") regarding the Company's expected appeal of the Department’s June 25, 1993
Order in this case (id.).}

OnJuly7,1993, Altresco Financial, Inc. ("Altresco’) filedanOppositiontoBECO's
Motionfor Immedi ate Stay (Altresco Opposition). Altresco argues thatBECo'sMotionfor
Immediate Stay 1s entirelywithoutmeritand shouldbe denied summar i ly by the Department
(Altresco Oppositionatd). Also onJuly7, 1993, CMS Generation Company and Montvale
Energy Associates, L.P. ("CMS/Montvale") filed a feply to Boston Edison Company
Motion for Immediate Stay and lequest for pecial Expedited Procedure to fesolve Protests'
("CMS/Montvale Reply"). CMS/Montvale supports BECo's Motion for Immediate Stay

(CMS/Montvale Reply at 1-2).

As of the date of thi s Order, BECo has not fi led any appeal of the Department’'s June
5,19930rder. However, 1n 1ts motion, BECo states i1ts intentto file apetitionfor
appeal wi'th the Supreme Judi cial Court for Suffolk requesting that the Court setaside
the Department’'s June 25, 1993 Order (Motion for Immediate Stay, 5. Any

petitionforappeal mustbe filedwith the Department within2days of the date of the
Order. G.L.c. 25, §5. inthintendays of filing suchpetition, the appeal ing party
must enter an appeal wi th the Supreme Judicial Court forSuffolk County. Id.
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11. POSITIONS OF THE PARTIES

A. The Company

BECo maintains that there are compell 1ng reasons for the Department to suspend the
portionof the June 2, 1993 Order requ i r ing the Company to conduct contractnegotiations
with Altresco (Motion for Immediate Stay, 1 6). BECo reli1es on the Department’'s previous

Interim Order in Boston Edison Company, D.P.J. 92-130-2 (1992),* whereby the

Department 1ssued a stay suspending BECo's obl igations to negotiate and execute a contract
withthefFP 3 Award Group unti | the DepartmentdecidedBECoO's petitionto terminate
RFP 3 (1d., citing D.P.U. 92-130-2, at 10-12). BECo contends that 1t would be

1nappropr 1ate for the Company to enter intobinding legal obligationswithAltrescoprior to
the conclusionof the Company's intended appeal, or prior to the Department’'s determination
of the RFP 3wimer (through a resolution of the Bidders' Proceedings), and the expiration of
the appellate rights of the five contesting bidders (id., 7). BECo argues that a stay Is
needed (1) whether the Department’'s June 2, 1993 0rder 1mposed a current obligationon
BECo to execute a contractwith Altresco, or (2) whether the Department's June 25, 1993
Order 1mposed only a current obl igation on BECo to negotiate a contract with Altresco, with

execution of a contract suspended unti | the Department 1ssues final orders in the Bidders'

¢ On Augusti, 1992, the Department 1ssued an InterimOrder inthis case 1ssuinga
stay of BECo's obl igationto"immediately beginthe process of negotiating power
purchase contracts with the award group members for 1ts"fFP3unti l sevendays
after the Department 1ssues a final decision on the Company's underlying petition to
terminate 1ts RFP 3. D.P.U. 92-130-2, at 12-13.
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Proceedings (id.).

B. Altresco

Altresco maintains thatBECo has tied its request for a stay to two events: (1) the
resolutionoftheBidders'Proceedings, and (2) the resolutionofafuture appeal by the
Company of the Department's June %, 1993 decision inD.P.U. 92-130 (Altresco Opposition
at)). Altresco contends that, in effect, BECo i1s advancing two separate claims for relief
(1d.). Altresco asserts that the only new factor advanced by BECo to supportboth requests
forrelief 1s the Company's stated intention to appeal the Department’s June %, 1993 Order
(1d.).

Altresco argues that there are three distinct factors thatweighagainstgranting a stay
based on the resolution of the Bidders' Proceedings: (1) the Department explicitly ruled in
D.P.U. 92-13 that BECo 1snot obl 1 gated to execute a contractwith Altresco unti |l after the
Department 1ssues orders intheBidders'Proceedings; () BECo'srequestforastay i1s
tantamount to a request for recons ideration, and BECo has not met the burden of proof that

1S requiredfor the Department to reconsider adecisionthat 1talready has rendered; and

(3) even 1T the Department were to consider de novo BECo's Motion for Immedi ate Stay, the

balancing of the relevant Interests weighs against granting a stay (1d. at 2-3).

’ In the Department's June 25, 1993 Order, we stated that "the Department does not
expectBECo to file any contracts for the purchase of power underfFP3unti | after
the Department i1ssues orders in these [Bidders' Proceedings]." D.P.U. 92-130,
at 33-3. BECo contends that, based on this language, 1t is unclear whether the
Company 1s obl 1gated not only to conduct contract negotiations with Altresco but also
actually to execute a contract with Altresco (Motion for Immediate Stay, 113, 4).
See Section 11, below, for aclarification of this language from the June 2, 1993
Order.
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Altresco also argues thatBECo's request for a stay pending the resolutionof 1ts future
appeal 1s extraordinary and unprecedented (id. atll). Altresco asserts thatBECohas cited
to no Department procedural rules, appl 1cable statutes, or case law to support such claimfor
relief (1d.).

C. CMS/Montvale

CMSMontvale supports BECo's Motion for Immedi ate Stay, arguing that such a stay
isvital topreserving the rights of CMyMontvale (and the rights of other project sponsors
who have challenged the results of BECoO's ranking InfFP3) to obtainafairand timely
resolution of 1ts complaint in D.P.l. 92-166 (CMS/Montvale Reply at 2). CMS/Montvale
contends that, without the stay, BECo and Altrescowi 1l incur expenses that may prove
unnecessary (1d. at6). CMiMontvale also asserts thatrequiring contractnegotiations
between BECo and Altrescowi Il suggest that the Department has prejudiced the merits of the
Bidders' Proceedings (1d.).

CvWMontvale also raises several 1ssues and arguments related to 1ts complaint in
D.P.U. 92-166.

111. ANALYSIS AND FINDINGS

Once an award group has been identified 1nanfFP solicitationprocess approved by
the Department, a utility has the following obligations: (1) to immediately begin‘finalizing'
power purchase contracts with the award group (220 C.M.R. §8.05(6)(a)); and (2) to file
the resulting contracts with the Department for approval (220 C.M.R. § 8.03(2)(a)).
‘Final 1zation' of a power purchase would require (1) contract negotiation, and () contract

execution. Boston Edison Company, D.P.U. 92-130-2, at 10 (1992). Based on the
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Department's June %, 1993 Order inthis case, BECo has a current obl igationtonegotiate a
power purchase contractwith thefFP 3 Award Group as presently constituted. Boston

Edison Company, D.P.U. 90-130, at 34 (1993). BECoO's further obligations under RFP 3

(executing a power purchase contract and fil ing the contract wi th the Department) have been
suspended unti | the Department i ssues orders inthe Bidders' Proceedings. 1d. at 3-34.°
In itsMotionfor Immediate Stay, BECo has presented two components to 1ts request
to suspend 1ts obl 1gation to negotiate and execute a power purchase contract with thefFP3
Awardgroup. First,BECo requests that i1ts stay be extended unti | the resolutionofthe
Bidders' Proceeding. Second, BECo requests that 1ts stay be extended unti | the resolutionof
I1ts expected, future appeal of the Department's June 25, 1993 Order un D.P.U. 92-130.
The Department already has articulated clearly BECo's obl 1 gations under RFP 3 and
how those obligations are affected by the Bidders' Proceedings. In 1ts Motion for Immediate
Stay, BECo has presented no information conceming the effect of the Bidders' Proceedings
onBECo's obligations underfFP 3 that would require the Department to modi fy our
decision inthis regard. Therefore, the Department deni es that portion of the Company's

Motion for Immediate Stay that requests a suspension of BECo's obl igationtonegotiate a

6 In the June %, 1993 Order, the Department stated '[ s] ince the resolution of these
petitions [theBidders' Proceedings ]| may affect the determination of the fFP 3 Award
Group, the Department does not expect BECo to fi le any contract for the purchase of
power under RFP 3 unti |l after the Department 1ssues orders i1n those other
proceedings." D.P.U. 90-130, at 33-34 (1993). As stated above, this provision
suspends unti | after the Department 1ssues orders inthe Bidders' Proceedings BECo's
obligations (1) under 220 C.M.R. §8.05(6)(a) to execute a power purchase contract
with the RFP 3 Award Group, and (2) under 220 C.M.R. § 8.03(2)(a) to file with the
Department for approval any power purchase contractwi th the RFP 3 Award Group.
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power purchase contract wi th the fFP 3 Award Group unt i | after the Department 1ssues final
orders 1ntheBidders' Proceedings and after the expiration of related appellate rights.

fegarding BECo's request for a stay extending unti | the resolutionof afuture appeal
of the Department’'s June 2, 1993 Order, such a request i1s rare and we are not aware that
the Department ever has granted suchrelief. Infact, the courts have found that"[ a] strong
presumptionof regular ity supports any order of anadministrative agency; astaypending
judicial review 1s a rare event and depends on a demonstration that the administrative process

hasmisfired." BushoomGrainCo., Inc.v Interstate Commerce Commission, 830 F.2d 74,

75 (7th Cir. 1987).

The Department's author ity for considering such arequest i1s presented in the
Administrative Procedures Act. See G.L. c. JA, § 14(3)." The factors that the
Departmentwi ll consider indetermining whether such a stay 1swarranted are: (1) the
I kel 1hood that the party seeking the staywi ll prevai l onthe merits of the appeal ; (2 the
I 1 kel 1hood that the moving party wi 1l be harmed irreparably absent a stay ; (3) the prospect
that others wi ll be harmed 1f the Department grants the stay; and (4) the public interest in

granting the stay. See, e.q., Cuomov. ni ted States Nuclearfegulatory Commission, 772

F.2d 972, 974 (C.A.D.C. 1985). Ona motion for stay, it 1s the moving party's obligationto
justify the Department's exercise of such an extraordinary remedy. 1d. at 978.

fegarding the l1 kel 1thood of BECO's success on the merits of 1ts appeal, we cannot

'The commencement of an action shall not operate as a stay of enforcement of the
agency decision, but the agency may stay enforcement, and the reviewing court may
order a stay upon such terms as i1t considers proper." G.L. c. JA, § 14(3).



D.P.U. 92-130-A Page 8

determine whether BECo has made out a substantial case on the merits since no appeal has
beenfiled. However, 1nour June %, 1993 Order denying BECoO's petition, the Department
fully considered all of the Company's arguments and we found that compl 1ance with our
regulations at 220 C.MR. § 8.00 et seq. 1s required and that BECo's RFP 3 should go
forward. Therefore, we conclude that there 1snotasubstantial 11kel thood thatBECowi Il
prevail onthe merits of its expected appeal of the Department’s June 25, 1993 Order.

fegarding the harm to BECo i f the stay 1s not granted, we do recognize that, absent a
stay, BECo may expend some unnecessary money, time, and energy incomplyingwiththe
Department’'s June 25, 1993 Order 1 f that Order subsequently 1s overturned. However, we
do not find that such possible Inconveniences constitute irreparable hamm in this case. e,

e.q., laterburyHospital v. CommissiononHospitals and Health Care, 316 A.2d 787, 789

(Conn. C.P.197) (‘'mere 1njuries interms of money, time and energy necessarily expended
inabsence of astaydonotformabasis foraconclusionof irreparable injury").

Also, BECo has fai led to demonstrate the probabi | 1 ty that absence of the requested
stay will be harmful to other parties.

Finally, by denying BECO's petition to terminate 1tsfFP3, the Department, inour
June 25, 1993 Order, already determined that it 1s inthe public interest forfFP3 to
continue. In itsMotionfor Immediate Stay, BECo has presented no information that would
require us to change our conclusion. Also, inthis Instance, we do not find that this case
presents such complex legal 1ssues to require the Department to stay our final Order pending
appellate review. Therefore, we find that the publ i c Interestdoesnot require granting

BECO's requested stay.
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Accordingly, we find that BECo has failed to establish that 1thas a substantial case on
the merits, and has further fai led to demonstrate that the balance of equities or thepublic
interest strongly favors the granting of 1ts requested stay. herefore, BECo's Motion for
Immediate Stay i1s denied.

Inregard to 1ssues raisedby CMS/Montvale thatpertainto 1ts complaint in
D.P.U. 92-166, 1t 1s Emproper for CMS/Montvale to raise these 1ssues inthisproceeding.
he parties to this case were given the opportunity to file comments onBECo's request for a
stay. CMS/Montvale has taken unfair advantage of this opportunity to present arguments
regarding 1ts own complaint. his proceeding 1s not the proper forum for such arguments ;
and such arguments are not timely made 1nD.P.U. 92-166, since the time for filing
pleadings Inthat case has passed. Including suchmatters inthe record inthis case would
cause substantial prejudice to the other parties inD.P.U. 92-166. Therefore, we do not
consider those 1ssues and arguments 1nmaking our decisiononBECO's requested stay.
1V. ORDER

Accordingly, after due consideration, It Is

ORDERED: That the Motion for Immediate Stay filed by Boston Edison Company

on June 30, 1993 be and 1s hereby DENIED; and 1t s
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FURTHER ORDERED: That Boston Edison Company immediately shall comply

wi th the requirements of the Department’'s June 2, 19930rder inthis case,asclarified
herein.

By Order of the Department,

Commissioner llebster dissents from this Order.



